SECURITY CHECKS AND THE CURRENT STATE OF MANDAMUS
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 The Federal Bureau of Investigation (FBI)
Fingerprint Check is a check of the FBI’s
Criminal Master File, providing information relating to criminal background in the United
States. If there is a match, the FBI will forward
an electronic copy of the criminal history to
USCIS, generally within 24–48 hours.

All applicants for a U.S. immigration benefit, regardless of ethnicity, national origin or religion, are
subject to criminal and national security background
checks by U.S. Citizenship and Immigration Services (USCIS), not only to ensure that they are eligible for the benefit but also, according to USCIS, to
enhance national security and ensure the integrity of
1
the immigration process.

 FBI Name Checks are done by searching the FBI’s
Universal Index, consisting of administrative, applicant, criminal, personnel, and other files compiled for law enforcement purposes. An initial response by FBI to USCIS concerning a match generally takes about two weeks, but until all follow-up
information is obtained and eligibility issues resolved, the name check is not deemed complete.

Certain types of applications undergo more scrutiny than others, depending upon risk factors.
Though USCIS maintains the authority to conduct
background investigations as necessary, it generally
2
uses three background check mechanisms:
 The Interagency Border Inspection System
(IBIS) Name Check is done from a database containing information from 26 different agencies
which includes records of known and suspected
terrorists, sex offenders, and other “people of interest” to the law enforcement community.
Though results of an IBIS check are usually available immediately, some results may trigger further
investigation; if so, only when these issues are resolved is the IBIS check considered complete.

The Department of Homeland Security (DHS), on
December 4, 2006, proposed adding a new system of
records to DHS’s inventory, entitled Background
Check Service (BCS), which would serve as a centralized repository to contain consolidated data on all
3
background checks and results. The BCS would allow authorized USCIS representatives to request
background checks and access the data stored in the
BCS during the adjudication process. Though the
BCS was to take effect January 3, 2007, it was not yet
in operation as of the writing of this article. In any
case, while the new system will assist with the coordination of information, it will not accelerate back4
ground checks, according to USCIS.
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Under USCIS policy, definitive FBI name checks
are required in connection with the following applications: I-485 (Application to Register Permanent Residence or Adjust Status); I-589 (Application for Asylum and Withholding of Removal); I-601 (Application for Waiver of Ground of Excludability); I-687
(Application for Status as a Temporary Resident Under Section 245A of the Immigration and Nationality
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Act); I-698 (Application to Adjust Status from Temporary to Permanent Resident (Under Section 245A
of Public Law 99-603)); and N-400 (Application for
Naturalization).
According to USCIS, less than 1 percent of the
cases subject to an FBI name check remain pending
6
longer than six months. However, delays in processing name checks of more than six months and, in some
cases, more than one year, have caused foreign nationals and their attorneys great frustration, especially since
USCIS has adopted the position that “USCIS will
never grant an immigration service or benefit before
the required security checks are completed regardless
7
of how long those checks take.” These delays appear
to be attributable not only to the need for additional
investigation of positive responses but also to errors in
formatting or coding name check requests and failure
of the USCIS Headquarters’ Office of Field Operations
to initiate name checks forwarded by local offices on
8
manual spreadsheets.
Until recently, a mandamus action (an action to
compel an officer of the United States to perform his
9
duty) was listed by USCIS as a means to expedite
an FBI name check for foreign national clients filing
applications for certain kinds of immigration benefits when excessive delays were experienced. How10
ever, in a February 20, 2007, USCIS Update, the
agency announced that:
[USCIS] is no longer requesting the FBI to expedite a name check when the only reason for the
request is that a mandamus (or other federal court
petition) is filed in that case [but] USCIS may
continue to request an expedited FBI name check
if the case meets one of the other approved criteria, including:
1. Military deployment,
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2. Age-out cases not covered under the Child
Status Protection Act, and applications affected
by sunset provisions such as diversity visas,
3. Significant and compelling reasons, such as
critical medical conditions, and
4. Loss of social security benefits or other subsistence at the discretion of the USCIS District
Director.
The February 20, 2007, USCIS Update is based
on the December 21, 2006, interoffice memorandum
from Michael Aytes discussing FBI name-check
policy and USCIS procedures for initiating FBI
11
name checks. Regarding expedited name checks,
the memorandum states that “Cases with significant
and compelling issues can have the name check expedited. Cases that are simply “old” or the subject of
a congressional inquiry do not qualify for an expedited name check unless one or more of the expedite
criteria are met.”
If one or more of the remaining criteria used by
USCIS to request an expedited name check from the
12
FBI is applicable to your client, then a mandamus
action to compel a USCIS decision on an application
is an option that should be considered. But is a mandamus action to compel action on a client’s application still worth pursuing when the only reason to do
so is to attempt to expedite an FBI name check?
Mandamus may not generally be used to compel
the government to exercise its discretion in any particular manner, though in some cases, the filing of a
mandamus action may induce USCIS to adjudicate a
pending application, thereby settling the action
without a court decision being issued. However, in a
list of recently selected decisions in mandamus cases
since 2006 published by the American Immigration
Law Foundation’s (AILF) Litigation Clearinghouse
13
Newsletter, the decisions vary by jurisdiction.
In decisions favorable to plaintiffs in cases
brought in the district courts of California, Connecticut, Florida, and Minnesota, the court found mandamus jurisdiction to order adjudication of plaintiffs’
Applications to Adjust Status where the I-485s had
11
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been pending for periods ranging between two years
and seven years. In other actions brought in New
York and Texas, the district courts found jurisdiction
over mandamus actions to compel adjudication of a
nonimmigrant visa application pending for approximately four months and a Petition for an Alien Relative (I-130) pending for approximately five years.

decision on the plaintiff’s application within 60
days.18 Most district courts addressing similar circumstances have determined that the term “examination”
refers to a single event and have thus found subject
matter jurisdiction (see Khamal for citations). However, even when jurisdiction is found, plaintiffs
should not expect that courts will adjudicate the applications; at best, they will remand the cases to
USCIS with varying directions to adjudicate the applications within specific time periods or attempt to
expedite the required name checks.

However, the Litigation Clearinghouse Newsletter also cites decisions adverse to plaintiffs that have
been reached in cases brought in the Eighth Circuit
Court of Appeals and district courts in Florida, Massachusetts, Minnesota, Missouri, New York, Texas,
and Virginia. Those cases involving delayed background checks include Zahani v. Neufeld,14 Chaudry
v. Chertoff,15 Jabr v. Chertoff,16 and Mustafa v.
Pasquerell.17
In another recent case in which an FBI background check was an issue, a permanent lawful resident who had passed all naturalization tests sought to
expedite the adjudication of his naturalization application where more than three years had elapsed since
his interview by USCIS, though the FBI background
check had not been completed. Since USCIS had not
made a determination on the plaintiff’s naturalization
application within 120 days of the “examination” as
set forth in INA §336(b), the court found jurisdiction.
Though it declined to adjudicate the application, the
court remanded the case to USCIS with the direction
that the agency use its best efforts to determine the
status of the name check and expedite the process.
The court also ordered the agency to report to the
court every 30 days the status of its efforts to obtain
the results of the name check, including relevant
documents and, upon receiving the results, make a
14
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If it is known that an FBI name check has been
completed but an application for immigration benefits remains unadjudicated for an unreasonable time
period, mandamus might be considered to attempt to
discover the results of the name check as well as to
compel a USCIS decision on the application.
Though USCIS has stated that it “does not share information about the records match or the nature or
status of any investigation with applicants or their
19
representatives,” the DHS notice proposing the
20
Background Check Service states as follows:
In addition to those disclosures generally permitted under 5 USC §552a(b) of the Privacy Act, all
or a portion of the records or information contained in this system may be disclosed outside
DHS as a routine use pursuant to 5 USC
§552a(b) as follows:

...
B. To another federal agency … or to a court, or
a party in litigation before a court or in an administrative proceeding being conducted by a Federal agency, when the Government is a party to
the judicial or administrative proceeding.
The object of obtaining FBI name check results
would be to attempt to address and resolve with
USCIS attorneys any issues posed by positive responses generated by the name check, prior to
USCIS’s acting on an application. Prior to submitting any application, the applicant’s attorney should
have asked the client about any arrest, traffic offense
or criminal conviction, checked any public criminal
record databases regardless of the client’s response,
and obtained any judgments of conviction, in order
to consider the effect of such events on the client’s
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eligibility for the immigration benefit. The client’s
record should also be revisited before undertaking
any mandamus action. However, whereas a client’s
criminal background will be known to the client and
can be accessed in publicly available records, other
adverse information contained in name check results
may be unavailable, even through discovery. Consequently, the applicant and his attorney may be limited to appealing USCIS decisions rather than affecting the adjudication process.
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Decisions on whether or not to pursue mandamus
actions to compel USCIS action on a pending application must take into account judicial decisions
within the relevant jurisdiction, any prior USCIS
actions in the case, and the equities of the individual
beneficiary’s circumstances. However, given the
variability of decisions in these types of actions,
even within the same state and same district, the
outcome of such actions will be difficult to predict.

